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V. SE- 12185
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OPI Nl ON AND ORDER

The Adm ni strator and respondent Wnter have both appeal ed
fromthe oral initial decision issued by Adm nistrative Law Judge
Wlliam R Millins at the conclusion of an evidentiary hearing
held in this matter on January 29, 1992.' In that decision, the

| aw j udge found that respondents deviated froman air traffic

! Attached is an excerpt from the hearing transcript
containing the oral initial decision.
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control (ATC) clearance, as alleged in the conplaint, but that no
endangernment had resulted therefrom Accordingly, he affirnmed
t he order suspendi ng respondent Wnter's airline transport pil ot
(ATP) certificate only insofar as it alleged a violation of 14
C.F.R 91.123(a), and he dism ssed the alleged violations of 14
C.F.R 91.13(a) as to both pilots.? Since section 91.13(a) was

2 Section 91.123(a) provides:
8 91.123 Conpliance with ATC cl earances and instructions.

(a) When an ATC cl earance has been obtained, no pilot in
command may deviate fromthat clearance, except in an
energency, unless an anended cl earance is obtained. A pilot
in command may cancel an IFR flight plan if that pilot is
operating in VFR weather conditions outside of positive
controlled airspace. If a pilot is uncertain of the neaning
of an ATC cl earance, the pilot shall inmediately request
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the only violation charged agai nst respondent Cannon, the |aw
j udge di sm ssed the order suspending Cannon's airline transport
pilot certificate inits entirety.?

The Adm ni strator argues on appeal that the section 91.13(a)
charges shoul d be reinstated against both pilots. Respondent
W nter does not directly contest the law judge's finding of the
section 91.123(a) violation, but rather, asserts that the initial
deci si on shoul d be overturned because he was prejudi ced by what
respondent Wnter characterizes as the law judge's "hurried

(..continued)
clarification from ATC.

Section 91.13(a) provides:
8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess
or reckless manner so as to endanger the life or property of
anot her .

® The orders of suspension contained waivers of penalty
since both respondents filed tinmely reports of this incident,
thereby entitling themto sanction inmunity pursuant to the FAA' s
Avi ation Safety Reporting Program
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schedul i ng" of the hearing date in this case. (Wnter App. Br.
at 5.) For the reasons discussed below, the Admnistrator's
appeal is granted and respondent Wnter's appeal is denied.

Respondents attenpted to show at the hearing that ATC knew,
or should have known, that respondents' aircraft (a DC-8 "heavy")
woul d not be able to conply with the portion of their departure
cl earance which required it to nmeet the mninmum altitude
restriction of 14,000 feet at the DOWST intersection.? Nei t her
respondent testified at the hearing, but both submtted witten
statenents indicating that they assuned ATC was aware they woul d
be unable to make the restriction and would i ssue them an anmended
cl earance. (Exhibits R-1 and R-2.)

Al t hough the | aw judge accepted respondents' position that
ATC knew the aircraft was not going to nake the altitude
restriction, he nonetheless found that respondents -- who freely
admtted in their witten statements that they knew "during the
entire departure” that they would not make the restriction
(Exhibits RR1 and R-2) -- should have called ATC | ong before the
devi ati on occurred and requested an anended cl earance. (Tr. 293-
5, 297.) However, he concluded that "since ATC sat there and
wat ched this whole thing progress,” and since respondents’
deviation did not result in any |oss of standard separation

between aircraft, there was no endangernent and, therefore, no

“ At the tinme of this incident, the 14,000 foot altitude
restriction at DOAST was a part of the standard instrunent
departure fromOntario International Airport, Ontario,
California. Exhibit A-4.
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violation of section 91.13(a) as to either respondent. (Tr.
298.) The law judge |likened the situation to a "speed trap," and
noted his belief that, if there had been any potenti al
endangernent, the controller would not have all owed respondents’
aircraft to continue clinbing in the sane flight path to 23, 000
feet, as he did (Exhibit A-1), but would instead have instructed
themto take i mmedi ate evasive action at the tinme of the
deviation. (Tr. 293.)

It appears fromthe initial decision that in finding no
violation of 8 91.13(a) the law judge referred only to the
absence of any actual endangernent (e.g., no |loss of separation
between aircraft). (Tr. 293, 298.) 1In so doing, the | aw judge
applied the wong standard for a determnation of a § 91.13(a)
claim as it is well established (and the | aw judge hinself
recogni zed (Tr. 288, 293)) that the endangernent can be either
actual or potential.? More inmportantly, the | aw judge appears
to have m sapprehended the evidence in this case on the issue of
whet her a potential endangernent occurred. The |aw judge appears
to have reacted to the argunent that ATC, as a corporate body,
was aware of the difficulty some aircraft had with the altitude
requi renents at DOAST, and that, since the issue was addressed in
a broadcast Automated Term nal |Information Service notice and
since the altitude requirenents were subsequently adjusted, that

ATC s corporate understandi ng assured safe handling of the

®> See Administrator v. Haines, 1 NTSB 769 (1970), aff’'d.
Hai nes v. DOI, 449 F.2d 1073 (D.C. Cr. 1971)
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respondents' aircraft. Indeed, respondents' counsel naintained
t hroughout the hearing that it was obvious to everyone invol ved,
based on the aircraft's speed and rate of clinb (information
respondents' counsel argued was apparent fromthe controller's
radar screen), that respondents would not be able to make the
14,000 foot altitude restriction at DOAST, with the inplication
that ATC was therefore carefully nonitoring the flight and
avoi di ng endangernent. But there is, of course, a controlling
di stinction between the protestati ons of counsel and rel evant,
mat eri al evidence. The evidence of record is primarily the
testimony of the Sector 18 controller who was working the
aircraft at the tine, and it does not support the |aw judge's
concl usi on. °

Al t hough the Sector 18 controller admtted know ng at
1627:55 (just seconds before the deviation occurred) -- when he
asked whether the flight had been given an altitude restriction
at DOWNST -- that conpliance with the restriction was unlikely, he
testified that he had no way of knowi ng any earlier that the
aircraft was not going to make it. (Tr. 112-3, 140.) | ndeed,

when the flight checked onto his frequency at 1626:11

® The |l aw judge did not reject as incredible the
controller's testinony that he did not know of the inpending
devi ation, nor, for that matter, did he even appear to recogni ze
the inconsistency of his finding that "ATC knew," with the
controller's testinony that he did not know. However, to the
extent that his finding inplies a credibility determ nation, we
note that we need not defer to it in light of our conclusion that
the finding is inconsistent wwth the overwhel m ng wei ght of the
evidence. See Admnistrator v. Blossom NISB Order No. EA-3081
at 4 (1990).
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transmtting "[UPS 1901] heavy wth you out of nine thousand for
one four thousand," there was no hint that the crew antici pated
any trouble neeting the DOMST altitude restriction.’” (Exhibit A-
1.)

Not only did the Sector 18 controller not know that
respondents would be deviating fromtheir clearance, but it is
apparent that controllers in the sector directly below (into
whose airspace respondents strayed when they did not neet the
14,000 foot restriction) did not know either.® This is evident
fromthe fact that the Sector 18 controller found it necessary to
co-ordinate with that adjacent sector, after the deviation, in
order to alert themto the presence of respondents' aircraft in
their airspace and to insure appropriate separation. (Exhibit A-
1, Tr. 119, 134-5.)

Thus, the evidence in the record will not support the | aw
judge's finding that ATC (at least the relevant units within ATC
"knew' respondents would not be able to neet the 14, 000 foot

restriction.® Hence, respondents' unanticipated non-conpliance

" Respondent Wnter's suggestion that his subsequent request
(at 1627:49) as to whether there was a speed restriction on the
aircraft was intended as a "polite nudge" to the controller to
"pay attention to what was going on," is unconvincing. (Exhibit
R-2.)

8 The duties of the Sector 18 controller (whose airspace
begi ns at 14,000 feet and extends upwards) include sequenci ng and
separation of departures and arrivals fromthe various airports
in the area. Accordingly, it is clear that the 14, 000 foot
m nimum al titude restriction at DOAST intersection for departing
aircraft serves an inportant safety purpose. (Tr. 69-70.)

® Accordingly, we need not decide the hypothetical question
of whether prior know edge by all relevant controllers of an
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with the clearance resulted in potential endangernent.
Accordingly, the section 91.13(a) violations are reinstated as to
bot h respondents.

Respondent Cannon contends in his brief that it was the
responsibility of the pilot in command to obtain an anmended
cl earance and that, as co-pilot at the controls of an aircraft
whi ch was unable to nmake a required altitude restriction, he had
"no alternatives available to hinl other than to continue to fly
the aircraft and continue to clinb. (Cannon Reply Br. at 7.)
However, he proceeds to assert that "[c]ockpit coordination is
(..continued)

i npendi ng devi ati on woul d preclude a finding of any actual or
potenti al endangernent and vitiate a section 91.13(a) violation.
10 See Administrator v. Haines, 1 NTSB 769, 771 (1970)
(basi ¢ purpose of ATC clearances, and strict adherence thereto,

is to maintain safe separation between aircraft - by deviating
fromhis clearance respondent in effect subjected his aircraft
and its occupants to the potential hazard of a collision);

Adm ni strator v. Boyd, 1 NTSB 1813, 1814 (1972) (presence of ATC
radar coverage does not renove conpletely all potentiality of

danger since separation of aircraft on IFR flight plans is
predi cated on their strict adherence to assigned altitudes).

It should be noted that the |aw judge's finding that

respondent Wnter violated section 91.123(a) was enough, standing
al one, to support a finding of a residual 91.13(a) violation.

See Adm nistrator v. Johnson, NTSB Order No. EA-3769 at 6 (1993),
and cases cited therein.

The fact that respondent Cannon, as second in command, was
not al so charged wth the additional operational violation of
section 91.123(a) (which applies only to a pilot in command),
does not preclude a finding that he nonethel ess violated section
91.13(a). As we said in Admnistrator v. Haines, at 771, "the
act of deviating froman air traffic control clearance [need not]
be specifically proscribed by regulation in order to provide the
duty or standard agai nst which respondent’'s conduct could be
measured. The requirenent to conply with such clearances is an
i nherent part of a pilot's overall responsibilities."”
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paranount and the authority of the pilot in command is suprene."”

(ld., italics ours.) Thus, while apparently intending to rely
on the latter half of this statenent, respondent Cannon
acknow edges the inportant role of cockpit coordination, also
known as "cockpit resource nmanagenent," in dealing with
situations such as this. Yet, he offers no indication in his
statenent (Exhibit R-1) that he made any effort to acconplish
such coordi nation by, for exanple, advising the pilot in comand
that the aircraft was not going to be able to neet the
restriction and requesting that he seek an amended cl earance from
ATC.'? Under these circunstances, we cannot agree with
respondent Cannon's apparent position that the pilot in command
exerci sed his decision-making authority in such a manner as to
render it "suprene" or exclusive.

Turning now to respondent Wnter's appeal, we concl ude that
he has failed to show any error in the | aw judge's allegedly
"hurried" scheduling of this hearing. W note first that the | aw
judge's Notice of Hearing was served Decenber 13, 1991, 47 days
before the schedul ed hearing date, an amount of tinme which should
have been nore than adequate for respondent Wnter to prepare his

case. ™ Although we recogni ze that hearings are conmonly

2 W note that, as the pilot at the controls, respondent
Cannon was likely in the best position to eval uate whether the
aircraft would be capable of nmeeting the altitude restriction.

B Inthis regard, we note the Ninth Circuit Court of
Appeal s' recent observation, in the context of a challenge to the
expedi ted nature of our energency proceedi ngs, that the
respondent in that case had "thirty days to prepare for the
hearing before the ALJ -- a length of tine we would ordinarily
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schedul ed further in advance than occurred in this case, our
rules require only 30 days notice. 49 C.F.R 821.37(a). The |law
judge's denial of respondent Cannon's request for a continuance
(i n which respondent Wnter joined) has not been shown to be
prejudicial or an abuse of discretion.

Respondent Wnter suggests in his appeal brief that he was
prej udi ced because he | acked sufficient time to conduct
meani ngf ul di scovery, and because sone di scovery issues were
still unresolved at the tinme of the hearing. However, a review
of the record indicates that substantial discovery was
acconpl i shed, and that the "unresol ved" issues consisted solely
of his disagreenent with the Admnistrator's legitimte
objections to certain of his requests for adm ssion.! Those
di sagreenents were easily disposed of by the |l aw judge at the
hearing (Tr. 7-20), and respondent Wnter does not argue that
they were incorrectly disposed of. In sum we can find no
prejudice to respondent Wnter as a result of the scheduling of

the hearing date in this case.

(..continued)
consi der adequate to prepare a defense.” Tur v. FAA No. 92-
70094, slip op. at 11 (9th Cr. 1993).

Y 1t became apparent at the hearing that the four requests
for adm ssions that the Adm nistrator objected to as vague and/ or
anbi guous were intended to elicit adm ssions of asserted facts
whi ch either had already been admtted in other contexts, or
which inplicated key issues to be tried at the hearing. (See

Attachnments 12 and 13 to respondent Wnter's brief, and Tr. 7-
20.)
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ACCORDI NGY, IT I S ORDERED THAT:
1. The Admnistrator's appeal is granted,
2. Respondent Wnter's appeal is denied;
3. The initial decision is affirmed in part and reversed in
part, as described in this opinion and order; and
4. The orders suspendi ng respondents’ ATP certificates, with

wai vers of sanction, are affirned in their entireties.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.



